
Virginia Issues New General Conditions for State Contracts
In November 2010, Virginia’s Department of General Services (“DGS”) issued a revised set of General Conditions to be used in construction of all state buildings.  The revised General Conditions replace those published in 2005, and are intended to address issues arising from several recent cases, but contain a number of other new provisions that shift significant risks to the contractor.   The new document is available under the Forms tab at www.dgs.virginia.gov/DivisionofEngineeringandBuildings/BCOM/tabid/375/Default.aspx
The 2010 contract contains several provisions addressing home office overhead that stem from the Virginia Supreme Court’s holding in Martin Brothers Contractors, Inc. v. Virginia Military Institute, 675 S.E.2d 183 (Va. 2009).  The 2005 general conditions provided that home overhead costs could not be included in costs for changed work, but were instead deemed to be included in the contractor’s fixed percentage markup on direct costs arising from a change.  In Martin Brothers, the state owner ordered changes to the work that extended the contract completion date by 270 days.  It refused to pay for home office overhead costs during the delay period on the theory that the markup on direct costs served as a liquidated damages provision with respect to such costs.  The Virginia Supreme Court rejected this argument, and held that limiting the contractor to its markup on direct costs violated Virginia’s prohibition no-damages-for-delay clauses in State Contracts.  The Court reasoned that the clause acted as a no-damages-for-delay clause because a contractor would receive the same compensation for a change causing delay as one that did not cause delay.  
DGS addressed this holding with two provisions that liquidate the contractor’s home office overhead claim.  First, to address delays caused by changed work, it added Section 38(e)(6)(ii) to liquidate home office overhead claims at 5% of direct site overhead expenses during the delay period.  Second, to address home office overhead for compensable delays that do not arise from changed work, Section 43(e) was amended to  liquidate home overhead costs at the same rate.  
The provisions of the Changes Clause dealing with force account work have been clarified to include an “initiating Change Order” to authorize the Work and “a confirming Change Order” to settle cost and time impacts.  If a contractor is required to perform changed work through an initiating change order, the contractor and the owner have 14 days after conclusion of that work to reach agreement on changes to the Contract Price and Contract Time.  They are then to execute a “confirming change order” to modify the contract.  If agreement cannot be reached within this 14 day period, “the Contractor may submit a claim for the disputed cost or time as provided in Section 47.”  

Section 47 provides that claims must be submitted in writing no later than 60 days after Final Payment.  Significantly, DGS added a provision to Section 47 requiring the Contractor to provide written notice of its intent to file a claim within ten days of the time of the occurrence or the beginning of the work upon which the claim is based.  This notice must conform to certain formal requirements.  It must state that it is a “notice of intent to file a claim” and must include “a written statement describing the act or omission of the Owner or its agents that allegedly caused or may cause damage to the Contractor and the nature of the claimed damage.”   These provisions were added to foreclose any argument that actual notice of a claim or the description of a claim in meeting minutes might constitute notice of a claim as was argued in Commonwealth of Virginia v. AMEC Civil, LLC, (No. 091430 Va., Sept. 16, 2010). 

The general conditions are somewhat ambiguous with respect to when a notice of claim must be submitted if the parties are unable to agree on a confirming change order for force account work.  While the Changes Clause provides that a contractor may file a claim if it is unable to reach agreement on a change within 14 days after completing the work, it does not address when the notice of intent to file a claim must be filed.  Nor does it indicate that the requirement of a notice is satisfied by the initiating change order.  In  AMEC, however, the Virginia Supreme Court interpreted a similar provision in a road building contract, and held that the “time of occurrence” occurred “after the parties developed a legitimate dispute” on the claim.  Accordingly, failure to reach agreement on the pricing of a change within 14 days after completing the work should constitute an “occurrence” triggering the 10 day period in which to file a claim.
The new General Conditions also clarify the three separate notice requirements necessary to assert a delay claim. First, the contractor must provide notice of the inception of the delay, but the time within which notice must be given varies based on whether the delay is compensable or not.  Under Section 43(a), the contractor must give notice of a non-compensable delay within ten days of the inception of the delay. If the delay is compensable, Section 43(b) requires notice within two working days of the inception of the delay. 
Second, the contractor must give notice of the end of the delay within ten days after termination of the delay period—regardless of whether it is compensable or non-compensable.  Failure to provide this notice serves as a bar to the claim.  It is hard to see what purpose this second notice provides—other than providing the Owner with a basis to deny the claim—but the 2010 general conditions have placed this requirement in the contract sections dealing with both compensable and non-compensable delays. 

Third, a written request for an extension of the contract time and an increase to the contract price must be made within 20 days of the termination of the delay period.  This third notice must state the cause of the delay, the number of days of extension requested, and any additional compensation requested by the Contractor.  Under Section 43(e), this request must include substantiation for the claim.    

The new general conditions also contain a number of new provisions that shift risk to the contractor.  For example, there is a new indemnity provision requiring the contactor to indemnify the Commonwealth against claims for personal injury, and a requirement that the contractor continue performance while disputes are pending.
A much more significant change will make it very difficult for contractors to pass costs for design errors and omissions to the Owner.  Under the 2005 version of the General Conditions, a contractor who identified an error or omission in the drawings was only required to notify the Architect/Engineer (“A/E”) before proceeding with the affected work.  Under the 2010 version, claims for errors and omissions in the contract documents are waived if the error or omission “was reasonably apparent or with reasonable diligence should have been apparent to the Contactor prior to submitting its bid, and the Contractor failed to submit” a question to the A/E.   Prime Contractors will want to include specific provisions in their subcontracts passing this risk down to the subcontractors, and may want to make sure their subcontractors are aware of this risk when soliciting bids. 

Contractor’s must also pay special attention to fire and security systems.  State building inspections are performed by the Bureau of Capitol Outlay Management (“BCOM”) instead of local building officials, and BCOM has reportedly run into several instances where contractors have installed such systems without having the submittal approved.  To prevent this from happening, a new provision was added that prohibits a contractor from ordering, fabricating, or installing such systems until the submittals have been approved.  This provision builds a new constraint into the schedule, and contractors will want to include that logic tie in their Project Schedules.     

Contractors performing work for the Commonwealth or its agencies should pay careful attention to the new requirements, and establish procedures to ensure that they will not be caught short.  Such procedures might include a standard agenda item on all weekly meetings to discuss both new claims and the termination of any existing claims, the development of a claim notice template, and enhanced documentation of the estimating process to establish the reasonableness of its efforts to identify errors and omissions in the bid documents.   
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